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July 10th, 1863. 
May it please the Court: 

This case is clothed with profound interest in the pub- 
lic mind, both of Europe and America. It is brought to 
the bar of a court, commissioned by the government 
of a great country, and charged with the determina- 
tion and application of international law. Not solely 
individuals, but nations, are parties to this controversy. 
Not alone an august judicial tribunal at Washington, 
but the imperial courts of a distant continent, will sit 
in review of the judgment which shall be pronounced 
here. Yet the testimony spread upon this record is 
within a narrow scope. The facts marshaled before 
us are few. A decision may be reached without strain- 
ing the eye in search of precedents, beyond such 



familiar adjudications as have long ago sunk to the 
level margin of an elementary treatise. It is true, 
indeed, that consequences of magnitude have become 
entangled in the issue. But for them, the world might 
well wonder that so simple a case should have so 
aroused the populace of one country, and so interested 
the publicists of many. 

Was the recent enterprise of the " Peterhoff " honest 
or fraudulent? Was her voyage lawful or illegal? 
Was her destination real or simulated ? 

In deciding the issue involved in this capture, two 
classes of facts demand attention. First, such as are 
of a public character, too general to require specific 
proof, and sufl&ciently notorious to come, of their own 
force, within the range of unaided judicial cognizance. 
And, secondly, those established by the testimony 
taken in preparatorio^ consisting of the responses of 
witnesses to the standing interrogatories administered 
by the prize commissioners, together with such light 
as an inspection of the ship's papers and of her cargo 
may throw upon the intent of those by whom her 
course has been directed. 

In the summer of 1861 the foundations of this land 
trembled with an earthquake of territorial war. The 
country was aroused as from a sleep. Guards, of her 
own appointment, still lingering in her high places, 
were prepared to trample out her life if she lay stUl, and 
to assassinate her if she arose. Perjured treachery and 
audacious force vied with each oth^ to destroy a gov- 
ernment, which discovered its worst enemies amongst 
the most pampered and caressed of the children of her 
protection. The war was not for a boundary, a province, 
or a form of government. Its purpose, sorrowfully 
seen at home, was to annihilate the unity and life of 
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the nation. Its consequences,, greedily predicted 
abroad, were to open the best portion of the western 
hemisphere to insolent foreign footsteps, which peri- 
odically humiliate the States of Mexico and South 
America. It was a rising, not to overthrow tyranny, 
but to establish it. Guilty leaders and deluded com- 
munities affected to reproduce the drama of the Ameri- 
can revolution, making Oppression perform now the 
part that Liberty enacted then. 

Words and acts of attempted conciliation were wasted. 
Awakened to its own defence, the government is forced, 
at length, to the arbitrament of war. The Executive 
establishes a blockade of the insurrectionary ports. The 
Emperor of the French, dreaming of his personal ag- 
grandizement, and hating the principles of republican 
government, weaves wily arts for our embarrassment ; 
and Britain, without his excuses, green with jealousies 
which our ovations to her prince should have cleansed 
away, whets with the stone of national animosity the 
cupidity of her tradesmen. Government and people, 
emulating each the bad faith of the other, hasten to 
confer rights upon one belligerent and to heap wrongs 
upon the other. Ships, clad in iron, start from her 
docks to prey upon the. merchant marine of a friendly 
power, while vessels crowd the harbor of New York 
flying the red signals of England, to the exclusion of 
the flag which was once the protection of American 
commerce. Jin defiance of the public law of the world, 
English bottoms infest our southern seas, violate the 
belligerent right of blockade, and bear food, medicines 
and arms to the enemies of human freedom and of sta- 
ble government. \ 

Such was the situation of public affairs, when the 
naval forces and the federal courts of the United States, 



the one with untiring energy, the other with intelligent 
firmness, surrounded with increasing hazards the bold 
breaches of blockade and the wholesale indulgences in 
contraband trade, with which this unnatural conflict 
was fostered and prolonged. 

[Then cunning greed invoked frauds and subterfuges, 
to do by indirection what had proved at length too 
dangerous and impracticable for the open arts of en- 
terprise. The little harbor of Nassau, in the island of 
New Providence ; the port of Cardenas, on the north- 
erly coast of Cuba ; and, at last, the unfrequented re- 
gion of Matamoras, in Mexico, are magnified into vast 
marts of trade, and becogie the rivals of Liverpool, 
Havre and New TorkJShips of ponderous tonnage 
traverse the seas and swarm in the vicinity of these 
inconsiderable places. Owners, shippers and masters, 
with remarkable effrontery, claim that they are centres 
of substantial, legitimate and independent trade. At 
the same time, the common sense and common know- 
ledge of the world acknowledge that they are mere 
stopping places and ports of transhipment, by or through 
which munitions of war and articles of necessity, of 
comfort and of luxury, may be carried from the British 
Isles to the insurgent section of the American UnioaA 
So the British bark " Springbok" sets her chaste sails 
for Nassau. So the British schooner " Stephen Hart" 
turns an honest face toward Cardenas. And thus, we 
say, the steamer " Peterhoff" pursues her virtuous path- 
way to Matamoras. But the rough sailor follows in 
the track of each. He sees through the thin disguises. 
He thrusts aside the fiimsy veil. He arrests the pre- 
tender and sends her where she must submit to the 
scrutiny of a court of justice. 

In the light, then, of the notorious fraud, the simu- 



lation, the circuity, the indirection, with which this 
contraband trade to the Southern ports has been pro- 
jected and persisted in, we approach the proofs in the 
case now under consideration. No intelligent exami- 
nation of the testimony now before us can be attempted, 
without a recognition of the public facts to which I 
have adverted. 

Sailing under such circumstances, it must be con- 
ceded that the " Peterhoff," if guilty, would shroud 
her purpose in the depths of dissimulation; and, if 
innocent, would fail in no mark of frankness. We 
shall observe, in the course of our inquiry, how much 
she has displayed of the one, and how littlfe of the 
other. 

It appears that this steamer, immediately preceding 
her late adventure, had been the subject of an agree- 
ment between Messrs. Pearson, Kahnweiler and Dob- 
son, gentlemen extensively engaged in shipments to the 
so-called Confederate States. In that agreement, it 
was provided that she should transport a cargo of mer- 
chandise for the " Confederate States," and deliver it 
by running the "blockade, if possible, or by sailing to 
the port of Nassau or Bermuda, and ^he was to return 
with a cargo of cotton produced in the " Confederate 
States." Pearson seems to have been her owner. This 
contract was performed in a voyage to Nassau, and re- 
turn to London with a cargo of " Confederate" cotton. 

The " Peterhoff" appears to have been built in Great 
Britain, is now registered in the name of Joseph Spence, 
of London, and is rated of the burthen of 669 tons. 
Her cargo for the present voyage was put on board in 
December, 1862, and January, 1863, by twenty-six 
different shippers. A large quantity was consigned 
"to order," and the remainder to three passengers. 
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Hedgate, Bowden and Almond, or to their order. 
These three pagsengers were in the ship at the time of 
the capture. \The entire cargo is ostensibly destined, 
by the bills of lading, to "off the Rio Grande, for Ma- 
tamoras, to be taken over the bar in lighters." 1 The 
cargo is a general assorted one, a large portion, how- 
ever, being contraband of war, there being more or 
less contraband in every shipment. 

She cleared from London, ostensibly for Matamoras, 
Mexico, on the fifth of January, 1863. No criticism is 
provoked by her papers Leaving London, she called 
at Plymouth, England, where she lay some seven or 
eight days, and left about the 20th of January. Com- 
pelled to put back to Falmouth, she sailed thence on 
the 27th of January, and proceeded to the island of St. 
Thom ed, remained five days, and again set sail 

on the 25th of February. Before entering that port, 
she was boarded, but released by the United States 
steamer "Alabama." And after leaving St. Thomas, 
when about four miles out from the harbor, she was 
visited and captured by the United States steamer 
" Vanderbilt." It will be observed that the commander 
of the " Peterhoff," although properly and respectfully 
summoned, had refused to proceed with the papers of 
his vessel for examination on board the " Vanderbilt." 

The prize was taken to Key West, Florida ; but no 
court being at the time in session at that place, the 
British Consul requested that she should be conveyed 
to a Northern port, and she was brought to New York 
for adjudication. Arriving here on the 28th of March, 
the ship and cargo were libelled on the 30th, and the 
process was made returnable on the 21st of the ensuing 
April. The claims and answers were filed upon that 
day. They have been read, and I need not stop to re- 
state their contents. 
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I have said that the lading contained more or less of 
contraband of war in nearly every shipment. The re- 
port filed by the special commission appointed by the 
court to make an examination and inventory of the 
cargo, contains the following language : 

*' That a very large portion of the said cargo will be 
found, on an examination of the inventory aforesaid, 
to be particularly adapted to army use ; that a large 
number of cases contain Blucher boots, which are known 
as army shoes; a number of cases contain "cavalry 
boots," and are so labelled, samples of said labels being 
hereto annexed ; that one hundred and ninety-two bales 
of the said cargo consist of gray blankets, adapted to 
the use of an army, and are believed to be such as are 
used in the United States army ; ninety-five casks con- 
tain horse-shoes of a large size ; thirty-six cases of a large 
size, containing artillery harness in sets for four horses, 
with two riding saddles attached to each set. There 
were also on board two hydraulic presses, in pieces, 
adapted for cotton. That a considerable portion of said 
cargo consists of drugs, directed 'Burchard & Co., suc- 
\ cessors, Matamoras, Mexico,' in which, among an as- 
l sorted lot of drugs, quinine, calomel, morphine and 
chloroform form an important portion." 

The inventory shows, also, coiled rope, boxes of tin, 
of sheet zinc, of hoop and of bar iron, anvils and bel- 
lows, and other articles of a contraband character not 
specified in the special statement of the commissioners. 
Jin reason and upon principle, where it is sought to 
reduce an enemy by a rigid blockade, the list of arti- 
cles properly embraced within the description of con- 
"" traband, must be enlarged. For, in that case, the ma- 
terials necessary to sustain the military operations of 
the enemy are multiplied The cargo of this steamer 



10 

would, perhaps, prove more vitally necessary to the 
belligerent operations of the so-called Confederacy than 
arms. This statement meets the query why, if this 
cargo was destined to Texas, articles more decidedly 
characterized as munitions of war are not found. This 
objection is answered still more forcibly by the very 
theory already adverted to. The ship was upon a 
guilty and suspicious errand. Visitations and searches 
were inevitable. Her lading must not be so palpably 
and unequivocally designed for the rebel Confederacy 
as to admit of no disguise. 

I submit, upon all the proofs, that the " Peterhoflf" 
was captured in the act of carrying contraband to the 
enemy ; that this act was accompanied with a false des- 
tination ; that the owner and master of the ship and 
every shipper of the cargo must be charged with privity 
to the contraband ; that such of the lading as is innocent 
and that which is contraband have common owners ; 
and that, therefore, u£on settled principles relating to 
contraband of war,ythe entire cargo, together with 
the ship, is lawful prize, and subject to a judgment of 
condemnation^ 

The case of the claimants is not sensibly bettered, if 
we turn from the doctrine of contraband to the law of 
blockade. An examination of the testimony leaves upon 
the mind a legal and moral conviction that the ship was 
bound to such port of Texas as she might conveniently 
enter, and that a Mexican harbor would not be sought 
unless as a place of refuge or necessity. What has been 
thought by English jurists of a shifting purpose like 
this, which determines to sin if you can, and to be vir- 
tuous if you must, may be seen by a reference to the 
words of Lord Stowell, in the case of an American ship, 
the " Buhmond^^^ in the 5th of Robinson. The Ian- 
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guage referred to is at page 300. Nor would it be 
less a breach of blockade to anchor at the mouth of the 
Rio Grande, unlade her cargo into rebel lighters, and 
thus effect its transportation to Brazos de Santiago, to 
Brownsville, or to some other convenient point either 
upon the coast of Texas, or along the American side of 
the river just mentioned. 

This last scheme was undoubtedly the purpose and 
expectation of the projectors and executors of the en- 
terprise. That this mode of smuggling into the insur- 
rectionary territory the necessaries, comforts and luxu- 
ries of life, as well as arms and munitions of war, is con- 
tinually and systematically practiced by British traders 
and navigators, is notorious. All the special facts and 
circumstances of this undertaking unite with the gen- 
eral course of things to brand the " Peterhoff" with 
this double violation of the public law of the world. 
The principles, therefore, both of blockade and of con- 
traband unite in the judgment which must await the 
conclusion of this investigation. 

I do not seek to deny and I do not forget the right 
of trade between neutral powers. I concede that 
England, during the existing war, is not prohibited 
by public law from conducting a legitimate trade with 
Mexico. I think such trade, if legitimate, may be 
carried on through Matamoras, notwithstanding the 
proximity of that port to the rebel harbor of Browns- 
ville. 

It is true, that in the case of the ^^Zelden Bust^^^ de- 
cided in 1805, reported in the 6th of Robinson, 93, a 
cargo of Dutch cheese — ^held to be contraband of war, 
(in accordance with the decision made in 1799 in the 
case of the " Jonge Margaretha^^^ 1st Robinson, 159,) as 
going to a place of naval equipment and fit for naval 
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use, and which was taken on an asserted destination 
from Amsterdam to Corunna — ^was condemned upon 
the ground that although Corunna was a lawful port, 
yet from its vicinity to the unlawful port of Ferrol, 
both must be regarded as substantially identical. Both 
were situated in the same bay ; and the court said, " If 
the supply is permitted to be imported into the bay, it 
would, I conceive, be impossible to prevent it from 
going on immediately, and in the same conveyance, to 
Ferrol." But, in the case of the ^^ Fran Margaretha,^^ 
at page 92 of the same reports, the same court held 
that a destination to Quimper could not be considered 
as such an identical destination with a voyage to Brest, 
as to call for a condemnation — the port of Quimper, 
though in the vicinity of Brest, being situated on the 
opposite side of a projecting headland or promontory, 
so as not to admit of an immediate communication ex- 
cept by land carriage. 

It is true, also, that in the case of the ^^Maria,^^ tried 
in the same year, 1805, reported in the 6th of Robin- 
son, 201, Sir William Scott said, in substance, that a 
blockade imposed by Great Britain upon the river 
Weser, must in its nature be held to affect the com- 
merce of the neutral city of Bremen, situated upon it, 
because, as he argues, such was the necessary conse- 
quence of a perfect blockade of the enemy's country 
upon the opposite side of that riven 

These claimants, indeed, cannot complain if I quote 
to them these opinions of a jurist of their own country. 
But I deem it unnecessary, nor do I feel disposed, as 
this nation is again to be a neutral, to rest the cause 
upon all that is uttered in these opinions. With regard 
to the last case, the " Jfana," assuming it to be the 
accepted law of nations, I hardly think the facts justify 
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its application to the case at bar. If I mistake not, the 
Rio Grande is not in fact blockaded, with any declared 
or actual design to impair the legitimate commerce 
of any Mexican port. I shall not, upon the part of the 
government, at least, invoke any rule of law which 
might be regarded as novel, or of doubtful acceptance, 
or of questionable application. 

In order, however, to render trade to Matamoras 
lawful, it must of course be real and not pretended. I 
am even ready to admit that the neutral right is not 
annihilated because the commerce of the port of desti- 
mation may have been augmented by its nearness to a 
necessitous region of the enemy's country. As has 
been judicially said, the boundary line between honest 
and illicit trade is often narrow and indistinct, but it 
can and must be found. The court will Iflpk into the 
substance, the essence of the matter. ^It is certain 
that the illegality of the transportation of contraband 
does not depend upon its immediate destination to 
the enemy's countr^ I need not cite the familiar 
case of the ^^ Gommercen^^ in the first of.Wheaton. 
The principle extends further than the case itself. 
\ The rule unquestionably is, that the neutral shall not 
do by circuity or indirection, what he is prohibited 
from effecting in a straight and direct pursuit. So 
Great Britain cannot lawfully assist our enemy by sup- 
plying him. with contraband of war in Brownsville, 
through Matamoras, any more than her merchants may 
take cannon to Charleston^ Neither she nor they may 
trifle with public law nor with courts of justice. Spe- 
cific facts proved must be collated with general facts 
known. Our minds must deal with the inquiry in the 
light of common sense and common honesty. 

Thus approaching the issue, can we say that these 



/ 



/ 



14 

fleets of groaning vessels, documented to tbe miniature 
harbor of Matamoras, are engaged in a legitimate trade 
with that port ? Is there any thing regular or real in 
that commerce so far as Matamoras or Mexico is con- 
cerned ? Will any commercial work credit to Mata- 
moras, a place until now hardly visible upon an existing 
map, the immense trade which England conducts with * 
the " Confederacy" through that channel ? Do these 
costly cargoes, following each other from week to week, 
meet returning gold or produce from the mines or 
fields of Mexico ? And more than that, do they remain, 
for any substantial length of time, in warehouses of 
Matamoras ; are they displayed for sale or sold^ except 
in pursuance and as apart of a transaction which^ in its 
entirety^ is projected and its purposes perfected before the 
ship sets sail from London or Liverpool f Is not Mata- 
moras a mere entrepot, a place of transhipment, a gate- 
way with lodges to rest the traveller on his way to his 
destination in Texas ? Is it true that this cargo was 
designed, ultimately only, for the use of the enemy ? 
Was not such use to be immediate ? Does the course 
of this trade, or do the necessities of the rebels admit a 
doubt ? 

True answers to these inquiries will render it imma- 
terial to the main issue, whether the illicit errand of the 
"Peterhoff" was to be performed immediately and 
directly at the mouth or along the northern margin of 
the Rio Grande, or by circuity and indirection through 
the neutral port of Matamoras. The principle is indis- 
putable. The authorities, certainly those of England, 
are not less conclusive. I have already commented 
upon the doctrine to be deduced from the case of the 
" Commercm,'' (1 Wheaton's Reports, 388, 389,) that 
/transporting contraband to the enemy is not legalized 
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by an immediate destination of the ship and cargo to a 
nentral port.j And the rule, as stated by a recent 
diligent wfiler upon international law, is sustained by 
the decisions cited by him, that *' The ulterior destina- 
tion of the goods determines the character of the trade, 
no matter how circuitous the route by which they are 
to reach their destination." (See Halleck's Int. Law 
and Laws of War, published in 1861, chap, xxiv., § 11, 
p. 576 ; lb., chap, xxi., § 11, p. 504 ; Wheaton's El. Int. 
Law, part 4, chap. 1, § 17 ; lb., chap. 3, § 26 ; 1 Duer 
on Insurance, pp. 569, 570; lb., p. 630; 1 Kent's 
Com., p. 81 ; the " Dm/ia," 1 Gallis.' Rep., p. 98 ; the 
*' Wellington,'' 2 lb., p. 103; the ''Jonge Pieter,'' 4 
Rob. Rep., p. 79 ; 2 Wildman's Int. Law, p. 20.) 

Upon the question of the guilt or innocence of the 
enterprise, irrespective of the particular manner in 
which the illicit purpose was to be consummated, the 
record contains one item of evidence which over- 
shadows all others. In my judgment, notwithstanding 
all efforts to explain or abate its force, it is, both 
morally and legally, so conclusively condemnatory, 
that the case may safely rest upon a just appreciation 
of its effect. I allude to the proofe establishing a de- 
struction, by the master, of papers contained in this 
vesgel. 
[The spoliation of papers upon a captured ship is 
pronounced by all writers upon public law, and is held 
in the most authoritative adjudications upon the ques- 
tion of prize, to constitute the gravest and most unan- 
swerable evidence of guilt) 

On the continent of Europe, proof of a spoliation of 
papers demands a peremptory judgment of condemna- 
tion. The third article of the regulations of the marine 
of France, dated the 26th of July, 1778, is as follows : 

2 
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" Arret, For the Regulation of the Marine^ dte. , A.rt. 
3. All vessels taken, of what nation soever, either 
neutral or allied, from which it is known that any jpor 
pera have been thrown into the sea, suppressed or ab- 
stracted, shall be declared good prize, together with 
their cargoes, upon the mere proof that some papers 
have been thrown into the sea, without any necessity 
of examining what those papers were, by whom they 
were thrown, and even though a suflBcient q[uantity 
should remain on board to justify that the ship and its 
cargo belonged to friends or allies." 

The Spanish law as to spoliation is conformable with 
that of France. (See note at page 244 of 2d Wheaton's 
Reports.) 

In England and this country the rule has been so far 
relaxed that an explanation, if prompt, full and satis- 
fectory, will be considered. 

Lord Mansfield, in the case of Bemardi against 
Mottevjx^ decided in 1781, (reported in 2d Douglass, 
574,) remarks, in substance, that, by the maritime law 
of all countries, throwing papers overboard is consid- 
ered as a strong adverse presumption and suspicion, 
although it appeared, as matter of judicial history, 
that in England no case had been determined upon 
that point alone. 

In the case of " The Two Brothers,'' decided in 1799, 
(reported in 1st Robinson, 111,) it appeared that the 
master had "burned some letters before capture." 
An explanation was produced in the testimony, to the 
effect that "these were only the private letters of 
some women." Lord Stowell said : 

"No rule can be better known than that neutral 
masters are not at liberty to destroy papers / or, if they 
do, that they will not he admitted to explain away such 



17 

a suppression by saying * they were only private let- 
ters.^ " That jurist continues : 

" In all cases it must be considered as a proof of 
mala fides ; and where that appears, it is an universal 
rule to presume the worst against those who are con- 
victed of it. It will always be supposed that such 
letters relate to the ship or cargo, and that it was of 
material consequence to some interests that they should 
be destroyed. 

" Besides^ the fact does not come out on the master* s 
deposition^ with great frankness ; it is added^ by inter- 
lineations afterwards^ when this circumstance had been 
disclosed by another witness^ whose credit has been 
attacked. But I think the master's confession of this 
fact, made in this manner, confirms the credit of the 
witness who mentions it ; and if it were necessary to 
choose between the two, I should not hesitate to prefer 
the testimony of that witness. The mate, also, sup- 
presses the circumstances ; and as it is one which he 
could not but know, it is a suppression which very 
much impeaches his credit also." 

Much to the same eflfect is the language of the same 
Admiralty judge in the case of the ^^ Rising Sun^^^ 
decided in July, 1799. It will be found in 2d Robin- 
son, at page 87. 

I will now refer to " The Sunter^^^ heard April 15, 
1815, (reported in 1st Dodson's Reports, 480.) The 
opinion of Sir William Scott contains the following 
language : 

"It is certain, that by the law of every maritime 
court of Europe, spoliation of papers not only excludes 
further proof, but does, per se^ infer condemnation, 
founding a presumption, juris et de jure^ that it was 
done for the purpose of fraudulently suppressing evi- 
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dence, which, if produced, would lead to the same re- 
sult ; and this surely not without reason, although the 
lenity of our code has not adopted the rule in its full 
rigor, but has modified it to this extent, that if all other 
circumstances are clear ^ this circumstance alone shall not 
be damnatory, particularly if the act was done by a 
person who has interests of his own that might be ben- 
efited by the commission of this injurious act. But 
though it does not found an absolute presumption juris 
et de Jure^ it only stops short of that, for it certainly 
generates a most unfavorable presumption. A case 
that escapes with such a brand upon it, is only saved 
so as by fire. There must be that overwhelming proof 
arising from the concurrence of every other circum- 
stance in its favor that forces a conviction of its truth, 
in spite of the powerful impression which such an act 
makes to its entire reprobation." 

Turning to American decisions, I believe the conse- 
quences of a spoliation of papers has never, either here 
or abroad, been stated so favorably toward the accused 
as by'Mr. Justice Story, in the case of the ^^ Pizarro^^^ 
2d Wheaton's Reports, page 227. Yet this case pro- 
ceeds far enough, and more than far enough, to effect- 
ively condemn the transaction on board the "Peler- 
hoff." I quote : 

" Concealment, or even spoliation of papers, is not 
of itself sufficient ground for condemnation in a Prize 
Court. It is, undoubtedly, a very awakening circum- 
stance, calculated to excite the vigilance, and justify 
the suspicions of the court. But it is a circumstance 
open to explanation, for it may have arisen from acd- 
dent^ necessity or superior force ^ and if the party in the 
first instance fairly and frankly explains it to the satis- 
faction of the court, it deprives him of no right to 
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which he is otherwise entitled. If, on the other hand, 
the spoliation be unexplained, or the explanation appear 
weak and futile; if the caicse labor under heavy sus- 
picions^ or there be a vehement presumption of bad 
faith or gross prevarication, it is made the ground of a 
denial of further proof, and condemnation ensues from 
defects in the evidence which the party is not permitted 
to supply. '^^ 

Chancellor Kent brands the spoliation of papers as 
an "aggravated and inflamed circumstance of suspi- 
cion." "That fact, '\ he adds, "may exclude further 
proof, and be sufficient to infer guilt." (1 Kent's Com- 
mentaries, marginal page 158.) 

I confess that I was myself surprised in reading the 
testimony, to find the evidence so abundant of the 
surreptitious destruction of packages of papers by the 
master on board this steamer — ^himself the common 
agent and factor of all concerned in the enterprise. 
This testimony proceeds from not less than eight wit- 
nesses. They are of all stations, passengers, officers, 
seamen and firemen. I will ask attention to the vari- 
ous responses to the twentieth standing interrogatory. 
This interrogatory distinctly inquires : 

" What papers, bills of lading, letters or other writ- 
ings relating to the vessel or cargo, were on board the 
vessel at the time she took her departure from the last 
clearing port, before she was taken as prize? Were 
any of them burnt, torn, thrown overboard, destroyed 
or cancelled, or attempted to be concealed, and when, 
and by whom, and who was then present ?" 

[The District Attorney proceeded to read the an- 
swers of the several witnesses to the twentieth interroga- 
tory, and also the affidavit and explanation of Captain 
Jarman, preliminary and in reply to the special in- 
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terrogatories subsequently administered to him. He 
then resumed as follows :] 

This testimony certainly establishes a spoliation of 
papers — a double spoliation; perpetrated with the 
maturest deliberation, with the utmost care, in pursu- 
ance of the most specific directions, with marked re- 
luctance, only at the last moment, when a capture be- 
came inevitable, and with all that human testimony can 
exhibit of ulterior and designed concealment. What 
is the rule of prize ? Hailed by the belligerent cruiser, 
the master is bound to go on board with his papers. 
Those papers are to be frailkly and fully exhibited* 
All of them are sacred. They often constitute the only 
evidence of the true destination. The destruction of 
any one of them, although followed by an explanation, 
is to substitute the interested statement of a man for the 
written evidence of a document. 

Recurring to the words of Mr. Justice Story in the 
case of " The Pizarro^'^ let us scrutinize the explana- 
tion of Captain Jarman. Does it not deepen " sus- 
picions" already "justified" by the act itself? Does he 
pretend, can he, that the destruction arose from " acci- 
dent, necessity, or superior force?" Did he, "in the 
first instance, fairly and frankly explain it ?" Was he 
not, on the contrary, silent in relation to it, until (in 
the language of Lord Stowell in the " Two Brothers^^^ 
he thought it prudent that it should be " added," when 
the " circumstance had been disclosed by another wit- 
ness whose credit has beeu attacked ?" Does not the 
explanation "appear weak and futile?" Does not 
" the cause labor under heavy suspicions," independ- 
ently of this branch of the proofs ? Can any one read 
the captain's labored account, and resist a " vehement 
presumption of bad faith or gross prevarication ?" Is 
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not the assertion, that a package thrown overboard was 
" white powder," inconsistent with the confessed anxi- 
ety exhibited in relation to it ? Is not the story, in 
substance and in the manner of its relation, intrinsically 
weak and incredible ? Was not the rejected pretence 
of " private letters," in the case of " The Two Brothers,^^ 
a sober truth, compared with this reluctant relation of 
the careful preservation and destruction of *' white 
powder ?" 

The account is in conflict with the statements of the 
men. It is true that in ordinary cases the officers of a 
ship may establish a Jiigher claim to credence, because 
of their superior intelligence ; yet, in a prize case, the 
rule should be reversed. The seamen, unlike the offi- 
cers, are usually not interested in the voyage, and from 
them may often be elicited the more ingenuous testi- 
mony. The master is ordinarily a part owner ; and no 
one, perhaps, of all engaged in the enterprise, has so 
strong and varied temptations, upon motives both of 
interest and of supposed honor, to falsify, equivocate 
and conceal. 

[The District Attorney proceeded with a criticism of 
all the testimony in relation to the alleged spoliation, 
examining and comparing the statements of the cap- 
tain with themselves and with those of the other wit- 
nesses. He then continued as follows:] 

In taking leave of this testimony, I will remark, only, 
that the effort of Capt. Jarman and his owners, dis- 
closed in his additional depositions, to have all persons 
on board divested, at the outset, with letters and pa- 
pers, displays the same elaboration of care, which is so 
constantly observable in the preparation and outfit of 
vessels which sail with a just apprehension of the laws 
relating to piracy, to the slave trade and to treaties of 
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neutrality. Those who cruise the sea, or promenade 
the land, with lawful aims, are not so observant of the 
outward forms of prudence. 

I have now dwelt as long as I had intended upon 
the general circumstances of suspicion surrounding this 
vessel, and upon that portion of the specific proofs 
which I could not but regard as not only the most im- 
portant of them all, but as establishing, with unerring 
significance, the guilty character of this whole under- 
taking. With this conviction, I have not purposed to 
detain the court with any elaborate commentary upon 
other branches of the testimony. Even if such com- 
mentary were deemed by me at all necessary, I might 
well commit it to the counsel specially retained by the 
captors, who has requested to be heard, and who will 
leave nothing unsaid which, in his experienced judg- 
ment, can justify and uphold a capture, made by the 
oflBcers and men of the navy with so much boldness 
and fidelity. 

In addition to the facts and circumstances to which, 
either directly or incidentally, I have adverted in the 
course of my argument, the court will not fail to con- 
sider the admissions made or related by the more hum- 
ble of the witnesses, whose statements, although con- 
tradicted by those of their superiors in station, will be 
judged by the reversed rule of credibility to which I 
have referred. The revelations of the witness, Tre- 
gidgo, are of a peculiarly fatal character. 

It will be observed, that the manifest does not de- 
scribe any of the articles which are contraband, and 
that in the columns wherein such description should 
appear, we find only such words as " packages," " cases," 
" bales," " casks" and " boxes." I have already re- 
marked, in the course of the trial, that nearly all the 
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cargo is consigned " to order," and by the bills of lad- 
ing the " order" is endorsed to persons on board the 
vessel and in charge of the cargo. Erasures in the 
manifest, and the mutilated and deficient condition of 
the log-book, will not be overlooked. 

It is not pretended by the claimants that this ship 
was actually to reach the dock at Matamoras, nor is it 
charged by me that she was to steam up to Browns- 
ville, on the opposite side of the river. Both places 
are forty miles from the mouth, and the shallowness 
of the river would arrest the voyage at the bar. 
They say that some land or water vehicle was to take 
the cargo to the former place ; we^ that it was to be 
conveyed in: rebel lighters to a rebel mart Upon this 
issue, without again enumerating articles of the cargo, 
it is sufficient to call attention to their description. 
They are not adapted to consumption in Mexico, nor 
are many of them admitted under the provisions of her 
revenue laws. Their suitableness to the habits, de- 
mands and necessities of the enemy will not fail of re- 
cognition. The large horse-shoe, for instance, would 
fit a steed of the " Black Cavalry," but not the tiny 
foot of the Mexican mule or mustang. 

The withdrawal from the registry of the court of the 
public mail of Great Britain, and its delivery through 
me to the Consul of that country to be by him for- 
warded to its professed destination, will be cited by 
the respective counsel for the captors and the claim- 
ants. Each will insist that the mail might have pro- 
duced witnesses in favor of his clients. As it was thus 
disposed of at my instance, I shall argue nothing from 
its absence, and shall seek to infer nothing from the 
silence of the claimants when I applied for its release. 
They unquestionably, in that silence, acted in accord- 
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ance with the wishes of tJieir government, as I, in my 
application, complied with the policy of my own. Both 
were, undoubtedly, moved by motives of a general 
character, with no reference to this investigation. 

I shall not consume time by adding to what I have 
already said in the course of the trial, in relation to the 
paper purporting to be a copy of a letter of Bennett 
& Wake, which I presented in accordance with the 
course of the King's advocate, not disapproved by 
Lord Stowell, in the case of the " jRowieo," as reported 
in the 6th of Robinson, 351. Both the legal and the 
moral weight of this document will not be likely to 
escape a just determination at the hands of the courts. 

With regard to that part of the cargo owned by 
Redgate, a resident of Texas, the principle is settled 
by the Supreme Court. It must be condemned as 
" enemy property." Such condemnation results from 
the residence of the owner in the enemy's country. 
The principle reaches the thing and not the person. It 
is immaterial whether he be at heart, individually, a 
friend or aa enemy. It is enough tiat his personal 
property, linked to the enemy's country by his resi- 
dence, may be placed within the reach of taxation or 
appropriation to the uses of the hostile power. If, 
however, I be right in my view of the entire case, this 
question is lost in the main and comprehensive issue in 
which the entire cargo with the ship is involved. 

A vigorous administration of the public law both of 
blockade and of contraband of war, has been main- 
tained by Great Britain in aid of her own wars, as well 
those that were unjust as those that were just. It is 
the right of nations. The American government will 
not surrender it — never, certainly, in a conflict for its 
existence. It is vital to an early and thorough sup- 
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pression of the war of insurrection which has desolated 
so large a portion of its territory. 

Rebellion, indeed, exhibits "waning proportions," 
but it cannot be speedily subdued and extirpated unless 
want and privation exhaust, while armies overthrow. 
We march upon an extended country, sparsely popu- 
lated, without any one geographical or commercial 
key to its military or political power. It has no Gib- 
raltar, no Sebastopol, no Paris, no London, and no New 
York. The end, indeed, is certain. \^ The national au- 
thority will be established, vindicated, enlarged. But 
that consummation will be. near or far, as the law of 
nations, violated without home rebuke by British 
tradesmen, shall be sustained and executed by judicial 
tribunals^ 

The speedy establishment of freedom and order upon 
this continent, and the consequent termination of a 
bloody war, is the aspirati^^^of patriotism here, and of 
humanity the world over. \ The achievement of a good 
so substantial and so general, may be promoted or re- 
tarded by the lessons which cases like this shall teach 
as well to the merchants and statesmen of EuropeJ^as to 
the power which maintains, and the people who suflfer 
from the Oreat Rebellion. 
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